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UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

FEDERAL TRADE COMMISSION. Motion for Order Approving Wind Up of
Receivership Estate and Related Relief.

Plaintiff Including Approving Final Accounting,
Approving and Authorizing Payment from

v. Receivership Assets of Temporary Receiver’s
and Professionals’ Fees and Expenses

APPLY KNOWLEDGE, LLC, et al., Discharging Receiver, and Approving
Defendants. Turnover of Receivership Assets;

Memorandum of Points and Authorities in
Support Thereof

Case No. 2:14-cv-00088

__________________________________________

Judge_Dee Benson

PLEASE TAKE NOTICE that Robb Evans & Associates LLC as the former Temporary

Receiver (“Receiver”) previously appointed under the Temporary Restraining Order. Asset

Freeze, Appointment of A Temporary Receiver, Immediate Access, and Order to Show Cause
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Why A Preliminary Injunction Should Not Issue tiled February 11, 2014 (Doc. io. 16)

(“Temporary Restraining Order”), hereby moves this Court for an order for the following relief:

REQUESTED RELIEF

1. That the Receiver’s Final Accounting, as set forth in Exhibit 1 to the Declaration

of Kenton Johnson (“Final Accounting”) be approved:

2. That all receivership administrative expenses incurred in this receivership

proceeding, including the Receiver’s fees and expenses and those of its professionals incurred in

connection with the receivership proceeding be approved and authorized to be paid from

receivership assets in accordance with the Receiver’s proposed allocation of same as explained

in the Declaration of Kenton Johnson (“Johnson Declaration”) and the Declaration of Gary

Owen Cans (“Cans Declaration”), including without limitation all Receiver’s and professionals’

fees and expenses incurred during the period from the inception of the receivership on February

11, 2014 through the closing of the receivership estate and the discharge of the Receiver

(“Expense Period”), described in the Final Accounting. For the Expense Period, including the

Receiver’s estimated fees and expenses to close and wind up the receivership, the Receiver seeks

approval and payment of Receiver’s fees of $356,096.40 and expenses of $20,240.00; Receiver’s

attorneys’ fees incurred to its lead counsel McKenna Long & Aldridge LLP (“McKenna Firm”)

of$l11,l63.05 and costs of $3,l 12.18; and Receiver’s attorneys’ fees incurred to its local

counsel Prince, Yeates & Geldzahler (‘Prince Firm’) of $2,400.00 and costs of45081. The

Receiver’s estimated closing expenses included in the foregoing fees and costs include all

Receiver’s and attorneys’ fees and expenses for the preparation, filing and service of the Final

Accounting, this final wind up motion, the turnover of funds and property, and other related wind

up activities and expenses;
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3. That the Receiver be authorized to turn over the assets of the receivership estate,

after payment of all receivership administrative expenses, including all outstanding Receiver’s

fees and expenses, and Receiver’s attorneys’ and other professionals’ fees and expenses based on

the Receiver’s proposed allocation thereof or such other allocation as may be approved by the

Court, and any other unpaid administrative expenses of the estate (the “net receivership assets”),

(a) to the “Gannuscia Receivership Defendants,” as that term is hereinafter defined, and (b) to

the Sonnenberg Receivership Defendants,” as that term is hereinafter defined;

4. That, effective upon the completion of the Receiver’s wind up of the estate,

payment of administrative expenses and turnover of funds, the Receiver, its agents, employees,

members, officers, independent contractors, attorneys and representatives are: (a) discharged; (b)

released from all claims and liabilities arising out of and/or pertaining to the receivership herein;

and (c) relieved of all duties and responsibilities pertaining to the receivership previously

established in this action;

5. That notice of this motion be deemed to be sufficient based on service of the

motion and all supporting pleadings on all parties or their counsel and service of a notice of

filing of this final wind up motion on all known creditors of the temporary receivership estate as

reflected in the certificate of service filed concurrently herewith; and

6, That the Court grant such other and further relief as may be reasonable or

appropriate in connection with the Receiver’s wind up and closure of the receivership estate.

I. GROUNDS FOR REQUESTED RELIEF

This Motion is made on the grounds that at the March 20, 2014 hearing, the Court denied

plaintiff Federal Trade Commission’s motion for entry of a preliminary injunction order as to the

Defendants and Receivership Defendants to the extent that the motion sought the appointment of

a permanent receiver over the Receivership Defendants and the Court determined that the
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Receiver should be discharged. The Receiver has cooperated in the transition of the possession,

custody and control of the receivership assets back to the Receivership Defendants, and has

returned certain funds being held which belong to the Sonnenberg Receivership Defendants

retaining an amount potentially necessary to satisfy outstanding receivership claims against the

Sonnenberg Receivership Defendants. The Receiver tiles this Motion to obtain approval of the

Court to wind up the temporary receivership estate and for related reliet including approval of

the Receiver’s and its professionals’ fees and expenses incurred in connection with the

receivership and the release and discharge of the Receiver.

The Temporary Restraining Order imposed extensive duties on the Receiver which the

Receiver performed diligently and faithfully. See Temp. Rest. Order Section XIII .A.-R. Under

applicable receivership law and equity, the Receiver is entitled to be compensated for the

services it and its professionals rendered pursuant to the Court’s directives in the Temporary

Restraining Order and to be paid from the assets subject to the receivership.

The Receiver has proposed an allocation of the receivership estate expenses based on

services rendered in the management of the two primary Receivership Defendant groups. The

two primary groups of Receivership Defendants are divided based on their associated business

operations. The “Gannuscia Receivership Defendants” group of companies is comprised of

defendants Blue Magicians, LLC, Dahm International, LLC, Dominion of Virgo Investments.

Inc., Essent Media, LLC, EVI, LLC. Nemrow Consulting. LLC, Novus North, LLC. Purple

Buffalo, LLC, 365 DailyFit, LLC, Vensure International, LLC, VI Education, LLC and other

related entities, as to which defendant Phillip Edward Gannuscia is a principal or is affiliated

with the principals of those companies and which sold business education kids and nutraceutical

products, generated coaching business leads, and which promoted and sold coaching and other

upsells Also included in the Gannuscia Receivership Defendants group are entities owned and

USW 804425072.2 4

Case 2:14-cv-00088-DB   Document 118   Filed 04/14/14   Page 4 of 27



controlled by defendant David Gregory Bevan, including eCommerce Support, LLC, since their

source of business revenues and leads came from the other Gannuscia Receivership Defendants.

The “Sonnenberg Receivership Defendants” group of companies includes defendants Apply

Knowledge, LLC, eVertex Solutions, LLC, eBusiness Support, LLC, Supplier Source, LLC and

other related entities as to which defendant Ken Sonnenberg and/or his wife defendant Babata

Sonnenberg are principals or are otherwise affiliated with. The Receiver proposes that

$237,240.51 of the Receiver’s fees and expenses and $65,682.43 of the Receiver’s attorneys’

fees and expenses be allocated to and paid from funds on hand of the Gannuscia Receivership

Defendants, resulting in an overall allocation of 61.39% of the fees and expenses to the

Gannuscia Receivership Defendants, and that $139,095.89 of the Receiver’s fees and expenses

and $51,443.61 of the Receiver’s attorneys’ fees and expenses be allocated to and paid from

funds on hand of the Sonnenberg Receivership Defendants, resulting in an overall allocation of

38.6 1% of the fees and expenses to the Sonnenberg Receivership Defendants. The method of

allocation of the fees and expenses is described in the Johnson Declaration and the Cans

Declaration. Subject to the Court’s approval, the remainder of the funds on hand in the

receivership estate being held by the Receiver will then be turned over to the Gannuscia

Although the Receiver uses the term “Sonnenberg Receivership Defendants” and it appears
that defendant Ken Sonnenberg now claims he has an interest in the entities in question which
provided business coaching services, when the Receiver met with Mr. Sonnenberg after its
appointment, Mr. Soimenberg repeatedly claimed that he had no present ownership interest in the
Sonnenberg Receivership Defendants. Instead, as set forth at page 8 of the Receiver’s Report, as
identified more fully below, Mr. Sonnenberg insisted he had sold the coaching business to a non-
defendant in an unwritten, handshake agreement that the non-defendant would pay a $30,000
annual payment for the business. The Receiver found Mr. Sonnenberg’s position that he sold the
business to a third party suspect given that after the purported sale. Mr. Sonnenberg continued to
be actively interested in this action and tried to negotiate a partial or full reopening of the
business after the Temporary Restraining Order was issued despite the fact he claimed he did not
own it. Mr. Sonnenberg has now apparently abandoned the position that he no longer owns the
Sonnenberg Receivership Defendants since his attorneys are seeking turnover of funds of those
entities. Mr. Gannuscia also claimed that he sold the telemarketing business for coaching
services handled by certain of the Gannuscia Receivership Defendants to a third party, Jeffrey
Nicol, but the Receiver similarly could not locate any sale documents.
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Receivership Defendants and the Sonnenberg Receivership Defendants, respectively, after

payment of such administrative expenses. The proposed allocation of receivership fees is based

on a detailed review of the actual time and services rendered pertaining to the separate

receivership groups for the Receiver and the McKenna Firm from inception of the receivership

through March 20, 2014, and for services rendered pertaining to the receivership estate as a

whole or to both receivership groups during that period, unless otherwise set forth, the fees were

divided equally between the two groups. Time records for the Receiver are attached to the

Johnson Declaration collectively as Exhibit 3, and time records for the McKenna Firm are

attached to the Cans Declaration filed concurrently herewith collectively as Exhibit I and

identify such allocation by each time entry. Time of the Receiver’s local Utah counsel was

divided equally between the two receivership groups in the Receiver’s proposed allocation, as

was time incurred after March 20, 2014 and estimated to be incurred through closing.

This Motion is made and based on this Motion and the supporting memorandum set forth

herein, the Johnson and Cans Declarations in support hereof, on the pleadings, records and files

of the Court in this action of which the Receiver requests the Court take judicial notice, including

without limitation the Report of Temporary Receiver’s Activities February 11, 2014 Through

March 6, 2014 filed on March 7, 2014 (Doe. No. 66) (‘Receiver’s Report”) and the Court’s

Temporary Restraining Order (Doe. No. 16) issued on February 11, 2014, and on such additional

evidence and arguments of counsel as may be presented at any hearing on this Motion.

II. INTRODUCTION AND STATEMENT OF FACTS

The Temporary Restraining Order appoints the Receiver as receiver over Apply

Knowledge, LLC and numerous other named Receivership Defendants and their affiliates,

subsidiaries, successors and assigns (collectively ‘Receivership Entities”). The Receiver was

granted “the full power of an equity receiver.” Temp. Rest. Order Section XII. The order further
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provides that “The Receiver shall be the agent of this Court, and solely the agent of this Court,

acting as Receiver under this Order.” Temp. Rest. Order Section XII. Temporary Restraining

Order, Section XII.

Section XIII of the Temporary Restraining Order contains an extensive list of powers and

duties that the Receiver was “authorized and directed to accomplish.” The tasks which the

Receiver was directed to accomplish are described in 18 lengthy and detailed paragraphs

(Section XIIl.A.-R.). The Receiver was authorized and directed to, among other things. (a)

secure and take exclusive custody of all locations from which the Receivership Defendants

operated their business, (b) take exclusive custody, possession and control of the assets and

documents of the Receivership Defendants, (c) conserve, hold, manage all assets of the

Receivership Defendants and preserve the value of the assets, (d) prevent the inequitable

distribution of assets, and (d) “suspend business operations of the Receivership Defendants if in

the judgment of the Receiver such operations cannot be continued legally and profitably.”

Temp. Rest. Order Section XIII.A.-E. and G. The Receiver was further charged with (a)

preventing the erasure or destruction of web pages and web sites operated by the Receivership

Defendants, (b) making payments and disbursements from the estate necessary or appropriate to

carry out the Receiver’s duties, and (c) engaging and employing accountants, attorneys, and

others as the Receiver deemed advisable or necessary to perform its duties. Temp. Rest. Order

Section XI1I.H., J.. K. The Receiver was further directed to (a) open bank accounts to maintain

receivership funds, (b) maintain records of the receipts and disbursements of the receivership

estate, (c) cooperate with requests for information or assistance from state or federal law

enforcement agencies, and (d) file reports with the Court at regular intervals. Temp. Rest. Order

Section XIIJ.O.-R.

USW 804425072.2 7

Case 2:14-cv-00088-DB   Document 118   Filed 04/14/14   Page 7 of 27



A. Securing Premises and Taking Control of Businesses and Assets

The Receivership Defendants had four business locations which the Receiver was

directed to secure. These locations included large offices on multiple floors in a commercial

building in Lehi, Utah, additional offices in Lindon, Utah occupied by Apply Knowledge, LLC,

and an office formerly occupied by eCommerce Support in Eagle, Idaho, outside of Boise.

When the Eagle, Idaho location was inspected, the Receiver learned that the offices were not

occupied and based on a subsequent interview with the landlord, the offices were vacated by the

company as of the end of December 2013. The locks were changed at the facilities that were

occupied and mail forwarding orders submitted. Temp. Rest. Order Section XIII.B., C.

The securing of the premises included a securing of the physical assets and records

located at each of the premises, including electronic records, and supervising the employees

present at the locations to ensure that all property of the Receivership Defendants was protected.

Temp. Rest. Order Section XITI.B. and C. The Receiver took steps to control and disable any

computer modems and the servers for networked computers as well as to disable any individual

non-networked office computers to preserve the records of the businesses and to prevent access

from being gained to the computers by parties other than the Receiver. Temp. Rest. Order

Section XIII.B. and C.

When the Receiver entered the premises, the Receiver provided information to the

personnel on premises regarding the Court’s Temporary Restraining Order and met extensively

with the employees on the premises who were willing to speak to the Receiver to gain an

understanding regarding the nature, location, status and custody of the documents and records of

the business on site and stored elsewhere, including electronic records, and regarding any assets

of the receivership estate which the Receiver was directed to take possession, custody and

control of. At the Lehi location, there were approximately 49 employees on site at the premises
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on both the first and second floors when the Receiver entered and more were scheduled to arrive

on a later shift. At the Lindon location, there were approximately 42 employees on site, 35 of

whom completed questionnaires provided by the Receiver with questions regarding their

employer, job functions and operations of the businesses. The Receiver interviewed employees

regarding the functions of the different departments and the employees’ specific job descriptions,

the services the employees provided to the companies and information the employees had

regarding the companies’ business operations. The Receiver obtained necessary passwords or

access codes for the computers and the premises.

The Receiver also met with most of the named individual defendants during its on-site

meetings and investigation. The Receiver interviewed at length Mr. Gannuscia, Ms. Bjarnson,

Mr. Nemrow, and Mr. Riskas at the Lehi location and Mr. and Ms. Sonnenberg at the Lindon

location. The Receiver held lengthy meetings with them regarding the business operations and

activities and services that the various Receivership Defendants engaged in and the relationship

among the Receivership Defendants, including affiliates and other related entities, from an

administrative, financial and operational standpoint.

B. Freezing Accounts, Conserving and Gaining Custody and Control of Bank

Accounts and Related Assets and Addressing Third Party Claims and Issues Regarding Accounts

The lengthy Receiver’s Report explains that the Receivership Defendants formed more

than 240 shell companies and/or fictitious business names by which they operated, a list of

which is attached as Tab 1 to the report. Receiver’s Report p. 7. Through the Receiver’s

investigation, the Receiver learned that most of these companies and fictitious business names

were used only to open merchant and credit card processing accounts to process credit card

charges and receive and remit funds to the named Receivership Defendants but had no other

business operations. The Receivership Defendants also had opened more than 400 bank
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accounts as well as nearly 500 merchant processing accounts for the processing of credit card

charges. These accounts are identified in Tabs 2 and 3, respectively, to the Receivers Report.

Receiver’s Report pp. 7, 12. The Receiver’s discussions with Mr. Gannuscia revealed that there

were several reasons for the creation of these numerous entities and accounts, in that, inter alia, it

enabled the Receivership Defendants to avoid various banking and merchant processor

restrictions on daily processing limits of $50,000 to $75,000 per individual merchant account and

made it easier for the Receivership Defendants to monitor chargeback and refund activities to

avoid reaching the warning levels of excessive chargeback and refund activities that might

otherwise cause the merchant processor or financial institution to terminate the account, as well

as that the use of the numerous different entity names allowed the entities to seem to be unrelated

and limited the risk that negative reputation information as to certain companies would affect the

rest. Receiver’s Report p. 7.

The Temporary Restraining Order required the Receiver to take exclusive custody,

control and possession of the assets of the Receivership Defendants, to manage the assets, to

assume control over the income and profits of the entities, and to conserve and hold the assets to

preserve them and to prevent the inequitable distribution of the assets to protect potential

consumer creditors. Temp. Rest. Order Section X1I1.B., E., G. To fulfill those obligations, the

Receiver had to determine what receivership assets existed in order to take control of them,

which in turn required an extensive review of accounting, financial, corporate, business and

banking records to locate, identify and then take control of this extremely large number of

separate accounts, almost 900 in all, and to understand the corporate structure and purpose of

and relationship among these entities and accounts. Locating, identifying and then taking

appropriate steps to freeze these almost 900 accounts required substantial time by the Receiver’s

accounting staff in order to fulfill this directive of the Temporary Restraining Order and to be
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able to provide an appropriate report to the Court and the interested parties regarding the

Receiver’s findings. The Receiver obtained funds transferred to the receivership estate during

the course of the receivership totaling $1,270,311.94, as reflected in the Final Accounting.

Funds totaling $7,836,626.56 were ultimately frozen.

Issues arose during the receivership concerning merchant accounts as to which Card

Ready was the merchant processor and which were held at Citibank. The merchant processing

accounts were set up by which there were two primary accounts with numerous individual

subaccounts for individual companies or fictitious business names. All funds flowed through the

two primary accounts, and in response to service of the Temporary Restraining Order, Citibank

froze the two primary accounts. The Receiver was contacted by counsel for Card Ready, and the

Receiver and the McKenna Firm worked with Card Ready to identify all of the specific

subaccounts which were receivership-related accounts and those that were independent of the

receivership to limit the application of the bank’s freeze to only those accounts related to the

Receivership Defendants. Because of the complexity of the account structure and the over 240

business entities and fictitious business names used by the Receivership Defendants, this process

of limiting the freeze on the Card Ready accounts required the Receiver’s accounting personnel

to review business entity and merchant account information from the Receivership Defendants

and compare that information to information provided to the Receiver by Card Ready, a time

consuming process because of the large number of entities and names involved. The McKenna

Firm provided guidance and communicated with Card Ready’s counsel regarding the processes

to be employed, the status of progress made by the Receiver directly with Citibank in addressing

the accounts, and to respond to questions and concerns by Card Ready, Citibank and the

Receiver.

USW 804425072.2 11

Case 2:14-cv-00088-DB   Document 118   Filed 04/14/14   Page 11 of 27



C. Receiver Gaining Control over Documents, Records and Recordings in Third

Party Control

In some instances, records pertaining to the businesses of the Gannuscia Receivership

Defendants were located off-site and were managed or maintained by third parties. For example,

a third party vendor, Veracity, maintained the voice recordings for the telemarketing and other

calls handled by Receivership Defendants as part of their ongoing business activities. After

serving the Temporary Restraining Order on that entity, the Receiver’s IT staff had a series of

follow-up communications with the company regarding preserving the database of call

recordings, preventing the database from being accessed, altered or erased and creating a copy of

the preserved database. Temp. Rest. Order Sections XIIl.B, and XIV. When the Receiver was

having difficulty obtaining verification regarding the preservation of and denial of access to the

database, counsel for the Receiver assisted, communicated with the company and verified that

the copy of the database was thereafter provided to the Receiver and that the technical issues

regarding the transfer of the data were being resolved by the company.

The Receivership Defendants also had one or more extensive Customer Record

Management (“CRM”) databases which contain information regarding the Receivership Entities’

transactions with their customers which the Receiver sought to assert control over, preserve and

obtain a copy of. The CRM databases pertained to the Gannuscia Receivership Defendants,

including primarily Essent Media. The CRM databases were managed and maintained by other

third parties, Dustin Garr, Practical Marketing and/or Media Hub.

Pursuant to its duties to take control of documents of the Receivership Defendants, the

Receiver had numerous communications attempting to obtain cooperation from Dustin Garr in

preserving the database and providing a copy of the database, consistent with the provisions of

Sections IV. Section XVI and Sections XIV,A,4 and XIV.A.5 of the Temporary Restraining
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Order, with the latter two provisions explicitly requiring third parties with possession, custody or

control of documents related to the Receivership Defendants to transfer and deliver possession of

the documents to the Receiver, including data in any form used to conduct the business of the

Receivership Entities, and passwords and codes to access computer systems and electronic

storage systems. After Dustin Gaff and Practical Marketing engaged counsel and still refused to

cooperate in turning over the information based on an unpaid pre-receivership debt they claimed

they were owed, counsel for the Receiver prepared and filed an emergency motion to address

their compliance with the Temporary Restraining Order and to obtain an order to compel them to

follow the provisions of that order. The emergency motion provided detailed information to the

Court regarding the discussions with Garr, Practical Marketing and their counsel beginning

February 14, 2014 shortly after the Receiver took possession, the nature of the disputes and the

reasons the Receiver believed it was essential that the Receiver gain access to the CRM

databases to fulfill its functions under the Temporary Restraining Order. Based on the Court’s

ruling at the March 20, 2014 hearing,, the motion to compel was rendered moot.

D. Management and Analysis of Receivership Defendants’ Businesses and

Suspension of Business Operations If They Cannot Continue Legally and Profitably

The Court’s Temporary Restraining Order was issued on February 11, 2014 and the

Receiver’s date of entry was February 12, 2014. In addition to the investigation and review of

bank and merchant accounts, records and documents performed by the Receiver, the Receiver

began reviewing the business methods, scripts, sales and telemarketing operations, the goods and

services offered by the companies and consumer complaints, chargebacks and refunds to analyze

whether all or any portion of the Receivership Defendants’ businesses could continue to operate

in accordance with the Temporary Restraining Order which directed the Receiver to suspend
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business operations unless in the Receiver’s judgment, the businesses could operate “lawfully

and profitably.” Temp. Rest. Order Section XIII.D, I (emphasis added).

One part of the business of the Receivership Defendants’ common enterprise was the sale

of nutraceutical products which was completely outsourced with the on-line retail marketing

operation handled by a third party “Publisher” purportedly located in China. The Receiver

attempted unsuccessfully to contact the third party controlling the nutraceutical sales to

investigate the sales and consumer complaints regarding overcharges and improper negative

option recurring charges but was unable to reach the company. After the Receiver took control

of the Receivership Defendants on February 12, 2014, the sales of nutraceutical products on

February 13, 2014 dwindled to approximately $3,400 and there were no sales at all on February

14, 2014 or at any time thereafier. Thus, without any action by the Receiver, all nutraceutical

sales ceased, making it unnecessary for the Receiver to determine whether to suspend those

business operations.

As to the Sonnenberg Receivership Defendants which provided business coaching

services based on leads and customers generated through other Receivership Defendants, Ken

Sonnenberg requested that the Receiver allow those entities to continue to provide business

coaching services to existing customers who had bought business coaching programs from

unrelated third parties prior to the commencement of the receivership but did not seek to

continue generating new customers or to sell new coaching programs post-receivership.

The Receiver evaluated the request but ultimately declined it and concluded the Sonnenberg

Receivership Defendants could not operate lawfully and profitably under that scenario since

there would be no revenues generated by the business and there would only be post-receivership

expenses associated with the payroll, salary, taxes and other expenses associated with providing

the coaching services to the existing customers who had already paid for them. Further, the
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Receiver evaluated the high level of chargeback and consumer complaints generated by the

Receivership Defendants’ businesses, the nature and detail of the consumer complaints, the

telemarketing practices and delivery of coaching services. Based on that evaluation, the

Receiver concluded that the activities of the businesses closely followed the practices precluded

under the Temporary Restraining Order. The Receiver therefore suspended all other business

operations, the nutraceuticals sales having already stopped without any action by the Receiver.

E. Analysis of Receivership Defendants, Assets, Revenues and Expenses, and Report

to the Court

The Temporary Restraining Order directs the Receiver to provide written periodic reports

to the Court and to make payments and disbursements from receivership assets as appropriate in

performing its other powers and duties, in addition to the numerous other duties imposed on the

Receiver, Section X1I1.K. and R. On March 7, 2014, the Receiver filed a 50-page narrative

report to the Court supported by almost 250 pages of supporting financial summaries, analyses,

documents and records. As the agent of the Court charged with the management and supervision

of the Receivership Defendants, the duty to take control of the Receivership Defendants’ assets

and to manage and evaluate the business operations and their ability to operate under the

conditions imposed by the Temporary Restraining Order, in order to report to the Court as

required, the Receiver had to locate, review and analyze extensive business, corporate, financial,

banking and accounting records in multiple business locations. The Receiver conducted

meetings with personnel and management with knowledge of the companies’ business and

financial practices. The Receiver sought to obtain information regarding the businesses from

third parties with custody of such information, including the Publishers located in China,

purportedly, and Israel, respectively that were involved in the on-line sales and in initially

completing database entries of consumer contact and payment information for the nutraceuticals
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products and coaching business, third parties with recorded data regarding sales and customer

calls, and third parties with CRM databases.

To evaluate the profitability of the businesses and to locate potential receivership assets,

the Receiver had to review and verify the income and expenses, receipts and disbursements

accounted for on the Receivership Defendants’ books and records and create a complete

financial reconstruction of the Receivership Defendants’ income and expenses. The Receiver

noted certain accounting discrepancies in how receipts, chargebacks and refunds were accounted

for and found that income of the Receivership Defendants had been understated. See, e.g.,

Receiver’s Report p. 26.

The Receiver prepared extensive accounting summaries, as reconstructed, for each of the

groups of business entities and provided a detailed narrative analysis of the Receiver’s financial

findings, as described at pages 21-44 of the Receiver’s Report along with the related supporting

tabs. The Receiver’s financial analysis explains the level of chargebacks and refunds for the

business groups in relation to their revenues, the expenses incurred and the extent to which the

expenses were paid to related parties, the net income and the distribution or disposition of the net

income to the principals of the businesses. Without this exhaustive financial analysis, the

Receiver and the Court would not be able to determine if there were financial irregularities,

discrepancies in funds accounted for and whether funds or assets of the receivership estate had

been dissipated or transferred to third parties, requiring the Receiver to take further action to

comply with its duty to take them into the Receiver’s possession and control.

The McKenna Firm also reviewed and assisted the Receiver in completing the Receiver’s

Report prior to the filing of the report with the Court by the Receiver’s local counsel at the

Prince Firm. The report is lengthy and detailed with numerous exhibits which required review

by counsel prior to filing. The professionalism, thoroughness and outstanding quality of the
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Receiver’s Report intended as a crucial tool for the Court as part of its preparation for the

preliminary injunction hearing speaks for itself

F. Consumer and Creditor Inquiries, Demands and Other Issues Addressed by the

Receiver and Its Counsel

In connection with the business coaching programs sold by certain of the Receivership

Defendants, some customers of the Receivership Defendants established web sites and created

‘ecommerce stores” through a company called Volusion, as the web site host, to sell their

products or services or otherwise conduct the businesses for which they were receiving coaching,

pursuant to a master arrangement made by Receivership Defendant EB Mentor with Volusion.

After the receivership was imposed, the end user customers found that their web pages and web

sites had been frozen as a result of the Temporary Restraining Order. The Receiver and the

McKenna Firm addressed the frozen web pages and web sites with Volusion to help un-freeze

legitimate, third party web pages and web sites of end user customers who were not Receivership

Defendants or affiliated with Receivership Defendants to allow those web sites and ecommerce

stores to be restored to function and continue the end user’s business. The Receiver’s counsel

negotiated an arrangement with Volusion to allow Volusion to make a direct customer

relationship with the end users to continue to host the web sites so long as it charged no more

than its customary fee and did not try to recover any pre-receivership claim owed by the

Receivership Defendants from charges made to the end users. Volusion also set up a special

page to which end users affiliated with EBMentor would be directed with information regarding

the receivership and who to contact to re-establish the web site. The statement as well as a

potential e-mail blast communication to end users was reviewed and approved by the Receiver

and the Receiver’s counsel.
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0. Other Administrative Issues Including Insurance Coverage and Flexible Spendjg

Account Plan

Based on the allegations of the FTC complaint and the Receiver’s location of certain

insurance policies, the McKenna Firm began analyzing the insurance policies and any potential

insurance coverage and claims that should be made under the policies for acts or omissions of the

companies and their management. The Receiver’s counsel drafted and sent a claim notification

letter to the insurer for certain of the Sonnenberg Receivership Defendants. The Receivership

Defendants also sponsored a Flexible Spending Account benefits plan which required analysis by

the Receiver’s counsel at the McKenna Firm to determine what steps the Receiver needed to take

regarding the accounts established under the plan in light of the receivership and the

Receivership Defendants’ administrative responsibilities and fiduciary duties under the plan.

H. Additional Services and Activities of the Receiver’s Attorneys

In addition to addressing the Card Ready merchant accounts, the Volusion web site and

web page issues affecting end user customers, the voice and data recordings held by Veracity and

the filing of the emergency motion to obtain the CRM databases, the Receiver’s attorneys also

addressed the scope of the asset freeze as it pertained to numerous accounts held at the Bank of

American Fork. Counsel at the McKenna Firm also began addressing the preservation of web

sites and e-mail addresses in response to the Receiver’s notice to Google regarding the

receivership. Additionally, the Receiver’s attorneys from the McKenna Firm took steps to be

admitted pro hac vice and worked with the Receiver’s local counsel, the Prince Firm, to obtain

an unsealed copy of the Temporary Restraining Order and file certified copies of the complaint

and appointment order in Idaho given the Eagle, Idaho location of one of the Receivership

Defendants, pursuant to 28 U.S.C. section 754 to allow the Receiver to assert jurisdiction over

any assets there. The Receiver’s attorneys also prepared for and attended the hearing on
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March 20, 2014 on the preliminary injunction order. The Receiver’s attorneys monitored the

status of the underlying proceedings, including the motion for release of funds brought by one

group of individual defendants, to the extent that motion or other filings by the parties affected

the receivership and the Receiver.

During the course of the receivership, numerous issues and questions arise that require

the assistance of counsel to address. The McKenna Firm provided advice to the Receiver

regarding a number of issues that arose as the Receiver made its initial entry and took control of

the Receivership Defendants and as it responded to the defendants to address the status of

business operations and the extent to which the businesses could and should continue to operate.

Counsel also was contacted by potential receivership creditors when they received notice of the

receivership and responded to their inquiries.

I. Facts Regarding Final Accounting, Receivership Expenses and Allocation

Thereof

The Temporary Restraining Order provides for the Receiver to maintain records of its

receipts and disbursements, to open bank accounts, and to engage counsel, accountants and

others to assist the Receiver in carrying out its powers and duties and further provides for

reasonable compensation to the Receiver and others it engages to be paid from receivership

assets. Temp. Rest. Order Section XIII.O., P. and Section XIX. In light of the Court’s ruling on

March 20, 2014 denying the FTC’s motion for a preliminary injunction order and permanent

receiver as to the Sonnenberg Receivership Defendants and only imposing an asset freeze, the

scope of which is yet to be determined, as to the Gannuscia Receivership Defendants, the

Receiver has filed its Final Accounting detailing the receipts and expenses of the estate since its

inception through March 31, 2014, detailing fees and expenses of the Receiver and its counsel

since its inception through March 20, 2014, and setting forth a detailed estimate of additional
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Receiver’s and counsel’s fees from March 21, 2014 through the closing of the estate. These

estimates include the fees for preparing the Final Accounting and this Motion.

The Receiver also prepared a schedule allocating the funds transferred to the receivership

from the Gannuscia Receivership Defendants and the Sonnenberg Receivership Defendants and

the expenses incurred and paid by the Receiver on behalf of those two groups of defendants,

which is attached as Exhibit 2 to the Johnson Declaration.

As set forth in the allocation, Exhibit 2 to the Johnson Declaration, the Receiver took in

total funds of $1,270,311.94 from all sources since the receivership commenced. Those funds

include the aggregate sum of $808,463.32 attributable to sources related to the Gannuscia

Receivership Defendants and the aggregate sum of $461,848.62 attributable to sources related to

the Sonnenberg Receivership Defendants. The Receiver has incurred expenses for rent, utilities,

employee payroll, insurance and benefits in the aggregate sum of $104,055.90 relating to the

Gannuscia Receivership Defendants and in the aggregate sum of $103,076.80 relating to the

Sonnenberg Receivership Defendants. The net sum of $704,407.42 is available from sources

related to the Gannuscia Receivership Defendants. The net sum of $358,771.82 is available from

sources related to the Sonnenberg Receivership Defendants to pay the Receiver’s and counsel’s

fees and expenses, less $112,000 returned to the Sonnenberg Receivership Defendants on

April 10, 2014 by overnight delivery,2 leaving $246,771.82 on hand.

The Receiver seeks approval of the Receiver’s actual fees and expenses incurred through

March 20, 2014 of $356,502.81 for the Receiver’s services in connection with the administration

of the estate, which the Receiver proposes be allocated and paid $227,240.51 by the Gannuscia

Receivership Defendants (63.76%) and $129,179.10 by the Sonnenberg Receivership Defendants

22 The check was delivered prior to the filing by counsel for the Sonnenberg Defendants seeking
issuance of an order to show cause.
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(36.24%). The Receiver’s expenses for this time period were also allocated in the same

percentages as the fees (63.76% to the Gannuscia Receivership Defendants and 36.24% to the

Sonnenberg Receivership Defendants). The Receiver also seeks approval of the McKenna Firm’s

actual fees and expenses incurred through March 20, 2014 of $82.305.23 for the McKenna

Firm’s legal services in connection with the receivership, which the Receiver proposes be

allocated and paid $48,272.02 by the Gannuscia Receivership Defendants (5 8.65%) and

$34,033.21 by the Sonnenberg Receivership Defendants (41.35%). The McKenna Firm’s

expenses for this time period were also allocated in the same percentages as the fees (58.65% to

the Gannuscia Receivership Defendants and 41.35% to the Sonnenberg Receivership

Defendants). This results in an overall allocation of 61.39% to the Gannuscia Receivership

Defendants and 38.61% to the Sonnenberg Receivership Defendants. The Receiver seeks

approval of the Receiver’s actual and estimated fees and expenses incurred after March 20, 2014

through closing of $19,833.59, to be divided equally and allocated 50% each to the Gannuscia

Receivership Defendants and to the Sonnenberg Receivership Defendants, because the

Receiver’s best estimate is that the remaining work will be divided equally between the two

groups of defendants, although recent events suggest that more time may be spent by the

Receiver’s counsel in connection with the demands and pleadings filed by the Sonnenberg

Receivership Defendants. Similarly, the Receiver seeks approval of the McKenna Firm’s actual

and estimated fees and expenses incurred after March 20, 2014 through closing of $31,790.00, to

be divided equally and allocated 50% each to the Gannuscia Receivership Defendants and to the

Sonnenberg Receivership Defendants. The Receiver recommends that the fees and costs

incurred and to be incurred through closing for services of the Receivers local counsel the

Prince Firm of $2,850.81 be divided equally and allocated 50% each to the Gannuscia

Receivership Defendants and to the Sonnenberg Receivership Defendants. In light of the
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extensive and necessary services rendered in compliance with the directives of the Temporary

Restraining Order, the Receiver submits the fees and expenses sought are reasonable and should

be awarded as requested.

III. THE RECEIVER SEEKS APPROVAL OF 1TS FINAL ACCOUNTING,

DISCHARGE AND OTHER RELATED RELIEF AND

INSTRUCTIONS FOR THE WIND UP OF THE ESTATE

The Receiver is entitled to have the Court review and approve the Receiver’s Final

Accounting reflecting receipts, disbursements and pending fees and expenses for the period since

the receivership commenced through its closing. See 2 Clark on Receivers § 383.1, pp. 643-644

(3rd ed. 1992) (“A receiver’s account and report is for the purpose of informing the appointing

court and parties interested of the receiver’s stewardship. Since the receiver is the court’s

officer, the court may at its own instance approve or disapprove the report of the receiver”). The

Court has wide latitude in supervising the Receiver and may provide for the administration of the

receivership as it deems appropriate, as the Court did when it issued its Temporary Restraining

Order and directed the Receiver’s acts, powers and duties as set forth therein. 13 Moore ‘s

Federal Practice, § 66.06[4][a], p. 66-22 (Matthew Bender 3d ed. Rev. 2014).

The relief sought in this Motion also includes approving the discharge of the Receiver

and providing direction to the Receiver as to the appropriate disposition of the receivership funds

after payment of the outstanding administrative claims of the Receiver and its counsel. The

relief sought by the Receiver in this Motion is customary, necessary and appropriate in closing

the estate and discharging the Receiver and will promote the orderly and prompt wind up of the

receivership estate in an expeditious manner.
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IV. THE RECEIVER SEEKS APPROVAL AND PAYMENT OF THE

RECEIVER’S AND COUNSEL’S FEES AND EXPENSES

WHICH WERE NECESSARY, REASONABLE AND APPROPRIATE

UNDER THE CIRCUMSTANCES OF THIS CASE

When the Court issued the Temporary Restraining Order, the Court imposed an extensive

list of powers and duties of the Receiver which the Receiver was bound to perform pending

further orders of the Court. Those powers and duties are summarized above, and the Receiver

faithfully discharged its obligations to the best of its ability and within its reasonable judgment

during the pendency of the Temporary Restraining Order. The Receiver was expressly

authorized to engage counsel and other professionals to assist the Receiver in carrying out its

powers and duties. The Temporary Restraining Order provides for this Court to review and

approve the Receiver’s fees, expenses and activities, and those of its professionals. Temp. Rest.

Order Section XIII.J. and XIX. As set forth in the leading treatise on receiverships, Clark on

Receivers:

The costs and expenses of a receivership are primarily those

incurred by the court in performing its duty of preserving the assets

of the defendant so that those assets or their proceeds if sold will

be available to meet the valid demands of the litigants and other

creditors of the defendant. The costs and expenses of preserving,

administering and realizing the property or fund must be paid out

of the property or fund.

The obligations and expenses which the court creates in its

administration of the property are necessarily burdens on the

property taken possession of, and this, irrespective of the question

who may be the ultimate owner, or who may have the preferred
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lien, or who may invoke the receivership. The appointing court

pledges its good faith that all duly authorized obligations

incurred during the receivership shall be paid.

When a fund is realized or produced or brought into court for

distribution among claimants, those who by their exertions and

activities have brought the fund into court are entitled to be

paid out of the fund before it is distributed. [Emphasis added,]

2 Clark on Receivers § 637, pp. 1052-1053.

Section XIX of the Temporary Restraining Order similarly explicitly recognizes the

Receiver’s right to compensation along with its professionals from the assets of the receivership

estate:

IT IS FURTIIER ORDERED that the Receiver and all personnel

hired by the Receiver as herein authorized, including counsel to the

Receiver and accountants, are entitled to reasonable compensation

for the performance of duties pursuant to this Order and for the

cost of actual out-of-pocket expenses incurred by them, from the

assets now held by or in the possession or control of or which

may be received by the Receivership Defendants. [Emphasis

added.]

Under applicable receivership authorities, the allowance of fees and expenses of a

receiver and its counsel and other professionals must take into account the facts and

circumstances of each case. The determination of beneflt” is not based on increase or even

preservation of the monetary value of assets in the Temporary Receiver’s charge. As noted by
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the Seventh Circuit in a receivership in which the receiver engaged in litigation in part sorting

out the status and priority of liens against certain encumbered receivership property:

The district court’s award of a receiver’s compensation is, of

course, firmly within its discretion [citations omitted], and the

court may consider all of the factors involved in a particular

receivership in determining an appropriate fee. [Citations

omitted.] Moreover, “a benefit to a secured party may take more

subtle forms than a bare increase in monetary value. Even though

a receiver may not have increased, or prevented a decrease in, the

value of the collateral, if a receiver reasonably and diligently

discharges his duties, he is entitled to compensation.”

Gaskill v. Gordon, 27 F. 3d 248, 253 (7th Cir. 1994), quoting Securities and Exchange

Commission v. Elliott, 953 F. 2d 1560, 1577 (11th Cir. 1992).

WHEREFORE, the Temporary Receiver respectfully requests that the Court grant the

relief sought herein in full for the reasons set forth and based on the supporting declarations filed

concurrently herewith.

Dated: April 14, 2014 MCKENNA LONG & ALDRIDGE LLP
Gary Owen Cans
Lesley Anne Hawes

By: /s/ Gary Owen Cans
Gary Owen Cans
Appearing Pro Hac Vice

Attorneys for Robb Evans & Associates LLC
As Former Temporary Receiver
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of April, 2014, 1 caused true and correct copies of the

foregoing MOTION FOR ORDER APPROVING WI1%D UP OF RECEIVERSHIP

ESTATE AND RELATED RELIEF, INCLUDING APPROVING FINAL ACCOUNTING,

APPROVING AND AUTHORIZING PAYMENT FROM RECEIVERSHIP ASSETS OF

TEMPORARY RECEIVEWS AND PROFESSIONALS’ FEES AND EXPENSES,

DISCHARGING RECEIVER, AND APPROVING TURNOVER OF RECEIVERSHIP

ASSETS; MEMORANDUM OF PO1NTS AND AUTHORITIES IN SUPPORT THEREOF

to be served electronically via the Court’s CM/ECF system on the following:

Sveltana S. Gans
P. Connell McNulty
Federal Trade Commission
600 Pennsylvania Avenue, NW
Mailstop: H286
Washington, D.C. 20580
sgansftc.gov
prncnultyftc . gov

Jared C. Bennett
185 South State Street, Suite 300
Salt Lake City, Utah 84111
jared.bennettusdoj .gov

Jonathan 0. Hafen
Matthew J. Ball
Sara Meg Nielson
Parr Brown Gee & Loveless, P.C.
185 South State Street, Suite 800
Salt Lake City, UT 84111-1549
jhafenparrbrown.com
mball@parrbrown. corn
snielsonparrbrown.com

Matthew R. Lewis
Brett L. Tolman
Katherine E. Priest
Ray Quinney & Nebeker
36 South State Street, Suite 1400
Salt Lake City, UT 84111
mlewisrqn.com
bto1manrqn.com
kpriestrqn.corn
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Blair R. Jackson Sally B. McMinimee
Brent H. Johnson Prince Yeates & GeldZahler
Philip L. Martin 15 W South Temple, Suite 1700
Invictus Law PLLC Salt Lake City, UT 84101
751 E. Quality Drive, Suite 101 sbm@princeyeates.com
American Fork, Utah 84003
blair@invictuspc.com
brent@invictuspc.com
philip@invictuspc.com

Is/Christina O’Meara
Christina O’Meara

USW 804435538.1

Case 2:14-cv-00088-DB   Document 118   Filed 04/14/14   Page 27 of 27


